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HFADQ.UARTERS SIGHTS ARMY 
United States Array 
Office of the Staff Judge Advocate 


Doc. So. 59 
Yokohama, Japan 
14 July 194? 


UNITED STATES OF AMERICA vs TOSNIfSUGQ YAMANAXA, 
T2R0O SHIBATA, and K3NSAK0 BABA 


1. The attached record of the joint trial of Toahitsugo Yamanate, ?em 
Shibata, and Kensako Baba at Yokohama, Japan, from 4 December 1946, to 11 Dec¬ 
ember 1946, by a Military Commission anointed by paragraph 1, Special Orders 
So. 302* headquarters Eighth Army, United States Army, dated 3 December 1946, 
as amended by paragraph 1, Special Orders No. 303, same headquarters, dated 4 
December 1946, having been referred to the Staff Judge Advocate, this review 
thereof is submitted to the Commanding General. 


SAMS: Toshitsugo Yamanaka 

AGE: Thirty 

RESIDENCE: ' Wot shown 

MARITAL STATUS: Married 

RELATIVES: Wife 

EDUCATION: Eight years 

MILITARY CAREER: ‘From 1938 to 1941. 

CLMSHCY RECOMMENDED BY COMMISSION: 


DATE OF OONFINE54SNT: 10 May 1946 
HATE OF ARRAIGNMENT: 4 December 1946 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 4 December 1946 to 
. 11 December 1946 
DATE OF SENTENCE: 11 December 1946 
SENTENCE: CHL for four (4) years. 


NAME: Taruo Shibata 

AGE: Twenty-seven 

RESIDENCE: Hot Shown 

MARITAL STATUS: Single 

RELATIVES: Not Shown 

EDUCATION: Sight years 

MILITARY CAREER* From 1941 to 1942. 

CLEMENCY RECOMMENDED BY COMMISSION: 


DATE OF CONFINEMENT: 22 ?4>.y 1946 
DATE OF ARRAIGNMENT: 4 December 1946 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 4 December 1946 to 

11 December 1946 

DATE OF SENTENCE: 11 December 1946 
SENTENCE: G.KL for five (5) years. 


SAME: Kenssko Baba 

AGE: Twenty-nine 

RESIDENCE: Hot Shown 

MARITAL STATUS: Married 

RELATIVES: Wife and one ahild 

EDUCATION: Eight yeara 

MILITARY CAREER: From 1939 to 1940 

CLEMENCY RECOMMENDED BY COMMISSION: No 


DATE OF CONFINEMENT: 1? November 1945 

DATE OF ARRAIGNMENT: 4 December 1946 

PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 4 December 1946 to 
11 December 1946 

DATE OF SENTENCE: 11 December 1946 
SENTENCE: CHL for four and one-half 
(4k) years. 


2 . Synopsis of Chargee, Pleas, Findings, and Legal Sufficiency: 


Pleas. 


liaaiagfl 


Legally 

Sustained 


Charge: On or about 22 April 1944, E 

accused did violate the Lave and 
Customs of Ear. 

Specification: On or about 1944, ? 

the accused, did willfully and un¬ 
lawfully jointly mistreat H-77401 Private 
Alexander llaraofeiwich, a Canadian Pri¬ 
soner of War, by brutally and cruelly 
beating him with fiats, sticks, and 

wooden rifles and by kicking hlm_ and 
walking an hie prone body. 


Guilty, 

except the words '•wooden 
rifles'* and "miking on 
his prone body" and of 
the excepted words. Wot 
Guilty. 
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3* gBuaaa&laa -SUflfiacflt 

Portion* of Affidavits fey twenty-seven former prisoners of war were 
offered in evidence by the prosecution which* taken in their entirety, narrate the 
story of the offense alleged in the Charge and Specification against the three ac¬ 
cused. They relate that on one occasion in April 1944 at Kawasaki Prisoner of V*r 
Camp 3D Pte* Alexander Karaskiwieh, a Canadian prisoner, turned in underclothing 
that was tom and unmended contrary to oarap regulations. This enraged accused 
Shihata and he, together with accused Taman aka and Baha, all of whom were civilian 
employees at the camp, administered a heating to Baraskiwieh. 

According to the affiants, the accused used their fiats, bamboo sticks, 
and wooden rifles in the heating and also kicked their victim after throwing him 
to the ground. The affidavits very in estimates of the time of duration of tills 
treatment from a few minutes to approximately two-hours (p. Ex. 31). One affiant 
states he saw accused Shihata force open the prisoner's mouth in order to kick him 
in the teeth (P. Sx. IS). The beating^ is said to have continued until a Japanese 
interpreter, Koysnagi, even Went so far in hie efforts to stop it as to engage ac¬ 
cused Baha in argument finally resulting in a fist fight between these two. (P.Iht. 31). 

The Prisoner of War physician, a Captain laid, stated that he saw the 
final moment of the heating, sided in stopping it, and at its termination took the 
injured men to his dispensary. He had a deep two-inch laceration on the scalp, re¬ 
quiring suturing, a gross hemmorrhage Just in front of the left ear, a generalized 
bruising of the face, bloody nose and eyes, a small cut on the eyelid, and bruises 
of the lower chest and left hip. The patient was suffering from shock, his condi¬ 
tion requiring two injections of morphine. He recovered satisfactorily and as 
discharged from the hospital on the fourth day after admission with no remanent 
disability ( D . lx. 4). According to a fellow prisoner, Baraskiwich still carried 
scars at the time of the taking of the affidavits nearly two years after the injury 
(P. Sx. 13), but in his own affidavit the victim merely recites that he sustained 
had cuts, required two stitches, was hospitalized for three days, and makes no men¬ 
tion of permanent injury or scarring (?. lx. 1 and 2). 

In addition to the affidavits, prosecution also introduced the Japanese 
interpreter, Xoyanagi, who testified that Pte. Baraskiwich, a lazy soldier who did 
not keep hie garments in repair, had turned in badly torn underwear (R. 3.?). On 
that occasion the witness was summoned to the pay office in order to interpret dur¬ 
ing questioning of the soldier. Accused Shihata complained of the torn condition 
of the nriaoner's underwear, said that auch unmended garments could not be turned 
in for new is mis, and that he himself v/ould be punished should he attempt to do so. 

. As this investigation progressed Shihata became Angry and struck 
Baraekiwish several times with a wooden ewsrd across the buttocks. Thereupon accused 
Baha likewise administered similar punishment. Accused Ysmanaka was present hut the 
witness did not recall whether he participated in striking the prisoner, vlhen ac¬ 
cused Baba hit him, Baraekiwlch lurched backwards against a window, the impact 
breaking the glass. Thereafter accused Shihata led the prisoner outdoors along with 
another prisoner, Sergeant McBonell. Some time le.ter the two prisoners returned 
aaying that Shihata had kicked Baraekiwlch in the head and exhibiting an inch cut 
on the latter's head which was bleeding (B. 37). Accused Yamanaka prokiwieh were 
crying (P. 40). Accused Baba then said the investigation whould start all over 
again and for that purpose told the witness to take Baraekiwlch to his room. The 
witness objected saying that the investigation was sully completed and starting it 
over again in his room would only lead to trouble for him. Baba and the witness 
both became angry, engaged In a fight, and were separated by the internentlon of 
Sergeant Masu&s, A protest of the beating was later made by the officer to the 
Camp Commandant. The latter called the three accused before him and made them 
apologi ze, according to several of the affiants and witness Koyanagi ( °. Bx« 4, H.98)'. 

4. Defense Evidence; - 

The three accused took the stand to testify in their own dofentse and 
six witnesses ••/ere presented to corroborate their testimony. Accused Shihata 
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related that he vae in charge of supplies and had collected underwear frost the pri¬ 
soners for replacement. The garment turned in "by prisoner BarasJcivich was badly 
torn and not mended, so, when he tried to turn it in at the clothing office, he was 
reprimanded, told to investigate the prisoner, and punish him if necessary to make 
him comply with regulations covering clothing mending (R. 78). 

Upon his return to the camp he summoned Baraskiwich and Sergeant MeRonall 
who worked in supply. He reprimanded both prisoners in a loud voice, sent McPonell 
hack to the "barracks, and took Baraskiwich to the pay office for further question¬ 
ing (R. 80). There the services of interpreter Koyanagi were procured. The pri¬ 
soner In reply to questioning claimed he had never had time to mend the underwear 
he had turned in. Shibata did not believe this explanation, considered it inadequate, 
and told him he would he punished either by being lightly slapped or being confined 
to the guardhouse. The prisoner said he would rather be slapped so Shihata slapped 
him twice with his open hand. Baraskiwich recoiled and his elbow went backward® 
through the glass window. Thereupon accused Baba slapped him twice with hia open :L 

Palm. Accused Hamanaka, though present, did not slapping nor did anyone else touch 
the prisoner (R. 81). 

Shihata then considered the investigation and punishment finished 
led Baraskiwich from the room. On the outside they were met by three company g uar ds, 

Hiraaa, Amano, and one whose name is unknown. They wanted to know t*hat was going 
on and Shihata told them about the offense and investigation. u lrama became excited 
and threatened to beat up the prisoners Shihata, not wanting a company employee to 
strike the man again slapped him lightly twice. This Aid not satisfy Hirama who 
grabbed the prisoner and threw him with a Judo hold. Then both Hirama and Amano 
started hitting and kicking the prisoner keeping it up for about 18 minutes when 
Captain Held and a medical orderly arrived and stopped the beating. On the follow¬ 
ing day the three accused along with Sato another employee In the payment office 
were called before the Camp Commandant to explain the incident. Shihata does not 
recall being asked to make any apology (Ti. 84). 

Accused Hamanaka testified to the same facts as Shihata had related. He 
said he took no part at all in the slapping of Baraskiwich in the office nor did 
he go outside the office when Shihata and the prisoner left it (R. 130). He said 
the fight between interpreter Koyanagi and Baba was over e fancied slight regard¬ 
ing the former’s ability to interpret and that he helped stop the fight. He ms 
not among those called before the Camp Commandant over the affair and never wa® 
asked to apologise (R. 13S). 

The Camp Commandant, former Lieutenant Uvamorl, testified that as a re¬ 
sult of a report by Captain Reid he investigated the incident. Captain Reid’s 
complaint mentioned accused Shihata, accused Baba, an employee named Sato, and sev¬ 
eral of the company guards. He called these men before him but did not summon ac¬ 
cused Yamanaka as his name was not included by Captain Reid. He apologised to 
Captain Reid and to the injured prisoner hiraslef and had Shihata, Yamanaka, and 
Sato apologize too (R. 138). 

Accused Baba took the stand and testified to the investigation held in 
the pay office. He said that when the window pane was broken he believed Haras- 
kivich should be lightly punished for this carelessness and accordingly he slipped 
him twice with his open palm (R. 163). Sato also pushed the prisoner from the rear 
for the same reason. Because the investigation was creating a disturbance In the 
busy pay office, the witness told the participants to leave there and go to the 
Interpreter’s room to continue the questioning. Koyanegl, misunderstanding this 
remark to be a criticism of hie Interpretation, grabbed the witness by the shirt 
and an argument ensued which was stopped by the intemention of sergeant Mssuda 
(R. 169). IJp to this time Baraskiwich had not been injured at all and bore no 
marks of physical violence when taken from the office. As the witness then went 
to the kitchen and did not return, he did not see the prisoner's later condition. 

On the following day Lieutenant Uwamori called Shibata, Sato, and the witness 

Tabs before him. Shibata acted as spokesman, related the slapping of the prisoner 

In the pay office, and the later beating and kicking administered by the guards 

Hirama and Amano on the outside. The Lieutenant warned against punishing prisoners 

without his knowledge, said he had already apologized to Captain Reid because of 

the incident, and told them to do likewise. They did so but accused Yamanaka was 

not present since he had not taken any part In the incident at all being busy at 
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The company guards Tirana and Araano testified that they recalled the 
incident of the punishing of a prisoner one night in the pay office. ’Tirana 
was in a room on the seaond floor of the building at the time (R. 133) and Ameno 
aajs he heard of the incident from another prisoner an hour after It had occurred. 
He 1 was on hie way to the hath house whan told about the matter (T>. Ex. *D'0. 

5. Errors and Irregularities ; 

There are no errors or irregularities which injuriously effect the sub¬ 
stantial rights of any of the accused. 

The denial of the severance requested at the outset of the trial waa 
within the discretion of the Commission. Its decision in the light of the Charge 
and Specifications, the nature of the joint offense, and its manner of proof was 
correct. The evidence presented was largely identical as against each accused 
and the holding of a joint trial did not jeopardise or restrict the defense of any 
of the accused individually. 

The denial of the motion of the defense for findings of not guilty at 
the close of the prosecution’s case was legally sound. At that stage a prima 
facie case against all the accused had been established by affidavits of the 
victim of the alleged offense and of several eye-witnesses in which each one of 
the accused was specifically named and described. Granting the admisslability 
of affidavits before the Comission under paragraph 5d (1) (c) SOAP Regulations 
Governing the Trials of Accused War Criminals, dated 5 December 1945, the docu¬ 
ments presented constituted some substantial evidence of guilt since they con¬ 
tain statements from the victim and persons who claim to have been direct wit¬ 
nesses of the alleged misconduct by the accused. 

The rulings of the law member regarding the admlssiability of affidavits 
naming less than all three of the accused as the perpetrators of the beating 
were especially fair to the accused for, in the absence of proof of Joint mis¬ 
conduct or conspiracy, they were received with the limitation that they would 
only be considered as evidence against those mimed therein. 

6. Opinion? -i 

The accusation contained in the Charge and Specification against the 
three accused is that they, in a concerted action, committed an aggravated assault 
upon prisoner of war Barasklwich. No conspiracy is alleged nor is such allega¬ 
tion necessary to establish a Joint offense. What is necessary is proof that 
the accused, acting with common intent or design, did together accomplish the 
alleged assault. 

In the present case the affidavits of the victim and other prisoners 
do not provide a clear or complete account of the incident or the causes which 
led up to it. That of Baraekivieh himself elmply describes the fact of his having 
been beaten and kicked and the others corroborate his statement. The testimony of 
defense witnesses and the accused themselves reveals a far more complete descrip¬ 
tion of the incident giving details of the surrounding circumstances, the investi¬ 
gation of Baraakiwich’s failure to mend his underwear, the proposed alternative 
punishments, and hi* own choice of being slapped rather than being confined to the 
guardhouse. Defense Vitnesses and the accused admit that Baraskiwioh was slapped 
by accused Shibata and accused Bab© but consistently deny that accused Y-rnaanafea 
participated at all in any form of punishment of the prisoner although admitting 
his presence in the pay office at the time of the alapsing. Accused Shibata ac¬ 
counts for the subsequent beating of Baraskiwich by claiming that company guards 
attacked the prisoner while he was taking him to hie barracks after punishment 
for the offense lad been completed. 

While the fuller testimony of the witnesses is far more satisfactory 
than the obviously incomplete and sketchy accounts contained in the affidavits 
and appears at first glance to be more credible, a further examination reveals 
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certain inconsistencies and impossibilities therein. The accused claim that 
Barasklwieh chose to "be slapped and that only a light slapping was administered yet 
they explain the breaking of the window by saying that the prisoner was so taken by 
sxtprise that he flinched or lurched backward, hie elbow going through the window. 

If the slapping were with consent and of a light nature it is incredible that the 
victim would have been so "surprised'* and equally unbelievable that he would have 
moved backward sc suddenly and with such force as to crash through the window, 
likewise the accused place the blame for further mistreatment of the prisoner on 
the company guards. The same guards, however, in taking the stand as defense wit¬ 
nesses related that they were in other locations in the camp when the alleged of¬ 
fense occurred and had only heard about the beating after it was over. It Is true, 
as the defense points out in its brief and motion for modification of findings, 
that none of the live witnesses accused Yamanaka of having slapped the prisoner. 
Sven the prosecution’s sole witness, Koyanagi, says Yamanaka took no part in this 
punishment. Among the affidavits, however, there are many direct accusations 
against him. Barasklwieh himself claims explicitly that he was beaten first by the 
Quartermaster Sergenat, whose name he does not know, and that the latter "turned 
me over to Yamanaka, Shabata /sitt/ and Baba, who each In turn beat me" (P. 'Hbc. 1)*. 
Captain Held, who reveals that he saw only the last moments of the beating outside 
the office, places both Shibata and Yamanaka on the scene (P. lx. 4). Of the re¬ 
maining affidavits sane are of little or no value as evidence since the affiants 
merely state a general knowledge that Barasklwieh was beaten •/-'As' the source of 
their knowledge is not revealed, it may be purely of hear sa/origin' and these 
affiants may all have heard about the incident from one other prisoner. There are, 
however, thirteen affidavits in which in each case the affiant states he actually 
saw the incident. Of these, three mention only Shibata*s part in the beating 
(P. Ex. 16, 19, 20) i two of these name both Shibata and Baba (P. lx. 21, 22){ one 
places the blame on Shibata, Yamanaks, and Sato (P. Ex. 3); two allege that Yamanaka 
and Shibata did the beating (P. lx. ?, 1?); one mentions Yamanaka, Shibata, and an 
unnamed third party (P. Ex. 8), and four accuse Yamanaka, Shibata, and Baba of 
accomplishing the beating (P. Ex. 6, 10, 11, 14). Thus where the victims, the phy¬ 
sician, and at least four others, who state they were eye-witnesses of the Incident, 
claim all three of the accused participated in beating the prisoner and where among 
these eye-witnesses are found ten accusations against Yamanaka, fifteen against 
Shibata, end eight against Baba there is certainly substantial evidence against 
each of the accused. This evidence. If credible, overcomes the presumption of in¬ 
nocence and is ample to convict all the accused beyond reasonable doubt. According¬ 
ly, the findings of the Commission are legally sustained by the evidence. 

Because the incident out of which this case arose was the alleged mis¬ 
treatment of a Canadian soldier while a captive of the Japanese, the defense In its 
brief argues that the Commission appointed by the Commanding General Eighth Army, 
United States Army, is without Jurisdiction and the United States is not the proper 
or competent prosecutor. This contention is without merit. The Commission, as is 
true of all War Crimes Commissions, is appointed by authority delegated through 
normal array channels from and by the Supreme Commander for the Allied Powers who 
represents all the occupying nations including the British Commonwealth. While 
the mechanics of appointing Commissions Is handled within the American Army of 
Occupation, they are none the less International Tribunals since the prime author¬ 
ity for their creation stems from SOAP. While this case is entitled The United 
States vs. Yamanaka . et al., this is not tantamount to anything more than an indi¬ 
cation that the occupying force of The United States is acting for and at the com¬ 
mand of SCAP for purposes of conducting the trial. That this is so is further 
indicated by the fact that the British Gomnonwealth and specifically the Borainion 
of Canada aided in conducting this trial to the extent of supplying the Law Member 
of the Commission and the personnel of the prosecution. The inherent power of 
SCAP to appoint Military Commissions for the trial of offenses against the Laws 
of War cannot be affected by the nationality of the victim of the alleged offense. 

i 

The accused were granted a fair trial in every respect. They availed 
themselves of their opportunity to summon witnesses in their behalf and took the 
stand to testify In their own defense. They were likewise ably represented both 
by Japanese counsel of their own choice and by American advisory defense counsel 
appointed for this purpose who presented the moat favorable case possible for 
the accused, and carefully guarded against infringement of any of their rights 
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before the Cocmiicsion. A fair and impartial attitude was exhibited by the members 
of the Commission, prosecution, and defense throughout the trial. But for the 
protection afforded to the accused and the evidence they were enabled to preeent, 
their sentences might have been appreciably more severe. There is no evidence nor 
has any contention been made that the accused were not sane or otherwise not res¬ 
ponsible for their actions either at the time the offense was committed or at the 
time of trial. 

7. Punishment: 

The Commission sentenced the accused to be confined at hard labor for 
the following periods, respectively; Yamanaka for four (4) years; Shibsta for 
five (5) years; Baba for four and one-half (4-i) years. The sentences are legal. 

.8. Beeoaaaendfitlons: 

The aeeused have been found guilty jointly as charged except of the 
words “wooden rifles* and “walking on his prone body", as to which they have been 
found not guilty. Their offense, even after these excepted words have been omitted, 
still remains an aggravated assault upon a captive who was in no position to de¬ 
fend himself. The finding of guilty includes brutal and cruel beating of Baras— 
kiwich with fists and sticks and also kicking him. That this offense was ss serious 
mistreatment and not just a light punishment is shown by the breaking of the window 
in the office, the extent of the injuries sustained, the medical treatment tfhieh 
included both sutures for a deep head ’.found, and administration of a narcotic for 
shock, and the period of hospitalization required. The sentences of the Commission 
for misconduct so gross are appropriate as punishment and sb a deterrent of others 
from similar malfeasance under like circumstances. They are not excessive and 
should be approved and ordered executed. There are no mitigating circumstances 
revealed by the evidence is the record, no pleas for clemoncy from members of the 
Commission or others, and the motion for modification of findings should be denied 
for the reasons stated herein. Accused Yamanaka was confined on 10 May 1946, ac¬ 
cused Shihata on 23 Hay 1946, and accused Baba on 17 November 1946. In accordance 
with established policy, so much of the period of confinement prior to the date 
of sentence as was in excess of three (3) months should be remitted from the sen¬ 
tences as approved. 

9. Actlom 

A form of action to carry these recommendations into effect is attached 

hereto. 


/«/ Edward A. Doering 
EDWARD A. DOERING 
Reviewer 

Judge Advocate Section 


I CONCUR: 


/»/ Allan R. Browne 


ALLAN R. BROWNE 
Lt Colonel JAGD 
Army Judge Advocate 
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